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District of Columbia , ss: 

^ Indictment. 

Filed in Open Court January 18, 1922. Morgan H. Beach, Clerk. 
District of Columbia, ss: 
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<No - —• Washington, D. C., Nov. 24, 1919. 

The First Nat. Bank of South Md. [District National Bank - ]* 15—12 

of Washington 

Pay to the order of J. O. Fant $75.00 Seventy five Dollars. 

o , R. J. CLAGETT.” 

Safe Deposit Boxes for Rent. 


was a good and available order upon the said The First National 
Bank of Southern Maryland, in the State of Maryland, for the pay¬ 
ment to the order of the said James 0. Fant, under the name 

2 of J. 0. Fant, of the sum of seventy-five dollars, and that 
upon presentation thereof to the said bank, the said sum of 

seventy-five dollars would be paid upon the order of the said James 
O. Fant, under the name of J. 0. Fant, and that the same was of the 
value of seventy-five dollars. 

By color and means of which false pretenses and representations 
aforesaid, the said Reverdy J. Clagett did then and there, with 
intent to defraud, feloniously, knowingly,, and designedly obtain 
from the said James O. Fant, seventy-five dollars in lawful money 
of the said I nited States of America, of the value of seventy-five 
dollars, of the moneys and property of the said James O. Fant, 
which said seventy-five dollars in lawful money of the said United 
States of America, of the value aforesaid, the said James O. Fant, 
relying upon the false pretenses and representations aforesaid, which 
he believed to be true, and being deceived therebv, did then and 
there deliver to the said Reverdy J. Clagett, in exchange for the 
said instrument of writing. 

W hereas, in truth and in fact, the said instrument of writing 
was not then and there a good and available order upon the said The 
First National Bank of Southern Maryland, in the State of Mary¬ 
land, for the payment to the order of the said James O. Fant, under 
the name of .J. O. Fant, of the sum of seventy-five dollars, or of 
any sum whatever, nor upon presentation thereof to the said bank 
would the sum ot seventy-five dollars, or any sum whatever, be 
paid upon the order of the said James 0. Fant, under the name of 
J. O. t ant, nor was the same of the value of seventy-five 

3 dollars, or of any value whatever; as he, the said Reverdy J. 
Clagett, at the time of the making by him of the false pre¬ 
tenses and representations aforesaid, then and there well knew; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 38910. United States vs. Reverdy J. 
Clagett. False Pretenses. Witnesses: James O. Fant, William S. 
Hill. A true bill: M. D. McQuade, Foreman. 

L*Erased in copy.] 
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Presentment. 

Filed in Open Court, January 18, 1922. Morgan H. Beach, Clerk. 
District of Columbia, To wit: 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1922 ^ 

the Grand Jurors of the United States of America in and for 
the District aforesaid, upon our oaths, do Present Reverdv T Pi u 

A O. l9 e 22 enSeS ’ a ‘ the 1)iStriC ' aforesaid - O'l 'the 9" day of Jmnmry,’ 
S. mil. PreSentmeDt made on the e 'idence of James 0. Fant, W,„. 

M. D. McQUADE, Foreman. 

4 Supreme Court of the District of Columbia. 

W ednesday, January 2oth, A. D. 1922. 
Justice McCoypTsiding 86851011 ’ pUrSUant ‘° ad i°™ent, Mr. Chief 

tz\zt? 8 s a wF® 

Thursday, March 2, A. D. 1922 

Justice < McCo’r S predding! eSS *° n ’ PUrSUaDt to ^jonrnn.ent, Mr. Chief 
) 'ro|ier person" the defendant in 


Joseph G. Muenzer, 
hhos. A. O'Donnell, 
Joseph Rich, 

M. E. Morgan, 
Richard M. Curtin, 
Edward E. Farren,’ 


W. H. Wyman, 
Alfred Neilson, 
Joseph Nachman, 
Nath Loveless, 

A. W. Moon, 
Russell L. Gilbert, 


"ho be ng sworn to well and truly try the issue Joined herein unon 
their oath say that the defendant is guilty in manner l 

5 as charged in the indictment; whefeupon the court fixes th^ 
amount of bond in this case for the appearance of the de- 
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fendant for sentence in the sum of Seven Hundred and Fifty Dollars 
($*50.), whereupon the defendant entered into a recognizance in 
the sum of Seven Hundred and Fifty Dollars ($750.), with George 
H. Kay, Surety, to appear before this Court from dav to day, during 
the present and subsequent terms thereof, to hear and receive the 
sentence of the court to be pronounced when required, and not to de¬ 
part the court without leave. 


Saturday, March 25th, A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


Come as well the Attorney of the United States as the defendant in 
proper person, according to his recognizance and by his Attorneys S. 
Ilawken and G. Havell Esquires; and thereupon the defendant’s 
motion for a new trial coming on to be heard after argument by the 
counsel is by the court overruled; to which action of the court the 
defendant by his attorney prays an execution which is noted; and 
thereupon it is demanded of the defendant what further he has to 
say why the sentence of the law should not lie pronounced against 
him and he says nothing except as he has alreadv said; whereupon 
it is considered by the court that for his said offense the defendant 
>e imprisoned in the \\ ashington Asylum and Jail for the period of 
one year to take effect from and including the date of arrival of 
j'tiid defendant at said Asylum and Jail; and thereupon the 
0 defendant by his attorneys 8. Ilawken and G. Havell Es¬ 
quires notes an appeal to the Court of Appeals from the fore¬ 
going judgment, and the Attorney of the United States in open 
( ourt waives the issuance of citation; whereupon the court fixes the 
bond for costs on appeal at One Hundred Dollars and the bond for 
the appearance of the defendant at One Thousand Dollars; * * * 

Memorandum. 

April 13, 1922.—Appeal Bond filed. 

Supreme Court of the District of Columbia. 

Saturday, July 29th, A. D. 1922. 

Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 


Now comes here the defendant bv his attornev and prays the court 
to sign, and make a part of the record his Bill of Exceptions taken 
during the trial of this cause and submitted to the court on the 2nd 
day of May 1922 which is accordingly done, nunc pro tunc. 



REVERDY J. CLAGETT VS. UNITED STATES. 

Assignments of Error. 

Filed August 17, 1922. 


croL^a,Se toppling w?nes,*° .I ho "tesfied''on'’direet"^!ha° 

jstts* "I. “ ,o *» ,h<i **« “ 

2. To the action of the court of its own motion in striking out thp 

tssfssms :;e m, p *7 «««—«* ™,. 

J ■V.'SS.If 7l h “"«* 

examination Z'for" ° f * e f? ° f a PP elli,nt sho «n on cross¬ 
exam nation that for a period of nine months after date of cheek- 

appellant and complaining witness had business transactions together 
on^an a\erage of twice a week. p. 3. ® 

5 - Jo the refusal of court to permit counsel for the appellant to 
identify him before the jury to show that he was married and had 

W y .r , ' h f " u> . m , K ; llved and "horn he supported, p. 4. 

. lo the refusal of the court to permit appellant to show that com¬ 
plaining witness made no complaint about cheek before indictment 
was returned, which was more than two years later, p. 6. 

. o ! he re /tisal of the court to permit appellant to show when 
complammg witness appeared before Grand Jury. p. 7 

■ . to the refusal of the court to permit counsel for appellant in 
addressing the jury to comment on testimony which waTgiven in 
ease that appellant and complaining witness had a $200 transaction 
two months after date of check, p. 10. 

9 ; T ° , ,lle action of the court in its charge in singling out n 
part of the testimony that nine years before defendant had 
been convicted and in emphasizing such fact p 11 

relating to*the'^OO‘transaetlom 12. C ° Urt UP<mthe t<!Stimon V 

11. To the statement of the court to the jury in reply to iron 
ment of appellant’s counsel as to the son of complaining witness not 
appearing as a witness, which statementt singled out a piece of the 

shotl'rbe a diLegwdZ 1Va p en i3. t0 ,e ‘ ling ‘ he jUry that ,he ar 8 ument 

HAWKEN & HAVELL, 

Attorneys for Defendant. 

Designation of Record. 

Filed August 17, 1922. 

******* 

The Clerk, in preparing the transcript of record in the above en- 
titled cause, will please embody the following, viz: 
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1. Indictment and presentment. 2. Arraignment. 3. Empanel- 

J u ^ u an . d . verdi ft- 4. Sentence; appeal. 5. Appeal Bond 
filed 6. Submission of bill of exceptions. 7. Bill of Exceptions 
». Assignments of Error. 9. This designation. 

IIAWKEN & HAVELL, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I* Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, !>oth inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copv of which is made 
part of this transcript, in Criminal Cause No. 389i0, wherein United 
States is Plaintiff and Reverdv J. Clagett is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 14th day of September, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By- 

Assistant Clerk. 

10 In the Supreme Court of the District of Columbia. 


Criminal. No. 38,910. 

United States, Plaintiff, 
vs. 

Reverdy J. Clagett, Defendant. 

Bill of Exceptions. 

Be it remembered, that upon the trial of this cause had before 
-Mr Chief Justice McCoy and a jury in Criminal Court No. 1 on the 
-nd day of March, 1922, the following testimony was given and pro¬ 
ceedings had and exceptions noted: 

Thereupon J. 0. Fant, a witness of competent age, testified as 
follows: 

That on the 24th day of November. 1919, the defendant came to 
his place of business in Washington, District of Columbia and pre¬ 
sented a check dated November 24, 1919 and asked witness to cash 
it tor him; that witness was about to close his place of business and 
did not have the amount of the check, namely, seventy-five dollars, 
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;^|SSs~ss~s*s 

On cross examination, he denied that lie had i-L-™ .u ■ , 

as seenritv for flip lonn nf , 1 • 1 * no , acl taken the check 

the said 24th day of November, furuTe^Sdlha" 

H iwl 811 U " d , ers t an ^ng with the defendant that the laid 
11 ;, he , ek *o be deposited in bank for three days and 

thut in \ iolation of the agreement hn ti 1n 00 :_i •< • . 

iiipsssssl 

and tlie following occurred" 8 qUes " on " as asked the S!l " 1 witness, 

‘‘Q. You stated in answer to Mr. Emerson’s Question u„ , 
not pay a cent of that money back? A. Not one penny. * ^ 

show UnU hfdid r S"ii ba"ck r eXaminatio11 1 ha 'e a right to 

p a "i® n ^^i nd 1 take an exception? 

Ine Court. If the check went through the hank T *4 *1 
IS no dispute it was sent to the bank. k ’ 1 take “ ,here 

for i£df HaWke “ There iS n ° question about tha ‘- The check shows 
Exception noted. 

Of SZTl" 9 20 e foru"! 3 ,, 1 ° ffered tO / r0Ve that on the loth day 
A r 'S Ua P f j do ^ ars was paid on account of the rWl- ♦« 

15 1920 ’thel 1 n? t f 0 «r7 1 ?s rent 0< ' Pa , sions between that and October 
’ nf «o[ ^, 6 ' 18 was paid to Mr. Fant, leaving a balance 

> 2 on s w aar? esk sks 

£• o F f a i ?S ifKhtteS stpT/‘ h a e de d rt s a'iz 

n £ defendant and deposited in the District Notional 7) 1 

defendan^noted afSpti^ ^ “ d "^“oS 

inTtriktn^^uM^e'tes?im e wiy I of X Uie >t wi"ness t l4nt, t *given £ $£ 
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examination, that not a cent of the $75 had been repaid, on the 
ground that the witness having testified on direct examination, that 
the jury were prejudiced thereby unless defendant had the right to 
prove that the contrary was true. 

'Whereupon the witness was asked if it was not a fact that he the 
witness, had bought cigars from the defendant and had business 
transactions with him on an average of once or twice a week from 
the date of this check, November 24, 1919, down to and including 
August, 1920, to which question objection was made by counsel for 
the government and sustained by the Court. To which action of 
the Court the defendant noted an exception on the ground that if 
the witness Pant’s testimony was true, that he had been swindled 
out of $75 by the defendant on the 24th dav of November 1919 
that he, the witness, would not have further business dealings with 
the defendant. 6 

Henry Hill, the Cashier of the bank in Maryland on which said 
cheek was drawn, was called as a witness and testified that on the 
24th day of November, 1919, there was not sufficient money in the 
said bank to the defendant’s credit to meet the check; that 
15 the defendant had had an account at said bank four or five 
years previous, but that the defendant had no money in the 
bank at the time the check was drawn or thereafter. 

Whereupon the Government rested. 

Thereupon the defendant, Reverdy J. Clagett, testified that he 
is forty-five years of age; that he has been a cigar salesman for 25 
vears. 

‘ Q, Are you a married man? A. Yes, sir, I am. 

“Q. And with a family- 

“Mr. Emerson: I object to that. 

“The Court: Wait a minute. 

“Mr. Hawken: I will make an offer. 

“The Court: You will make an offer, and you offer to prove that 
he is a man with a wife and children? 

“Mr. Hawken: Yes, sir. 

“The Court: Very well. I will not grant that, and I instruct the 
jury to please disregard the statement. 

“Mr. Hawken: I was going to make that to the stenographer 

“The Court: You offer to prove- 

“Mr. Hawken: Yes, if your Honor please,- 

“The Court: What is the purpose of the testimony? 

“Mr: Hawken: The purpose of the testimony is to allow the jury 
to see the type and character of man that he is, a man who is mar¬ 
ried, who has a family, lives with his family, and supports a family 
I think the jury has a right to know whether that is a fact or not 
in order to see how much credit is to be given to his testimony 

1 he Court (after further argument): Gentlemen of the jury 
it makes no difference whether this man is married or has 
14 children, not the slightest, and if you give the slightest con- 
sideiation to it, it would only be because you sympathize 
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S«*.S t “ d ,s“- “ " •" *>• “»»■« ■>»> *» W «» 

Mr. Hawken: I except. 

The Court: ^ on may take an exception on that. 

The witness further testified that lie had known Mr Font for a hoot 
three years prior to November 24, 1919, and that he had known of 

mber, 1,119, that he went there twice a week and sometimes three 
times a week; that on November 24. 1919, he sold Mr. Fant some 
goods, and that witness did not handle the kind of goods Mr Fant 
wanted a ,id that witness told him that he was short of money and 
asked Mr. Font ,f he wanted to help fix it up for him Mr ' Fant 
he would but that he did not have «ry much money 
that he had been hard up, but that he had some demand for tho«e 

cheek' until s„f ''1 fc , VP T nt >" five dolIars - and he was to hold the 

cheik until Saturday, and I was to take the check up on Saturday 

tee:7at C ’’ U 1^ nd, f nK ( ! ,Clng th a h ° was lo hoW the check for 
three days. Witness further stated that on Saturday he went to 

Mr Fant s store to take up the check and that Mr. Fant told him he 

ThanWi :t rt : m ° n ^ aDd had made on him !,nd tha 

1 nanksgning was coming on and he could handle Turkeys and 

could make some money out of them and that lie had deposited the 

check in the District National Bank; that witness told Mr Fant he 

d|d not have an account in that hank; that witness told Mr Fant 

\ ou were to hold that check and I am here to pay it;” that Mr 

Pant said he was sorry, but that he had not the slighest idea that 

certain. demands were to be made upon him for the money 

lo that witness said “I will go down to Marlboro and try to take 

l l i! J lip ’ that witness went to Marlboro and found that the 

check had gone to the Baltimore clearing house; that witness then 

had wfth the M Hh gt ° n i t0 ! d Mr * Fant the conversation lie had 
v ,*• 11,1 l he Marl boro bank; that witness then went to the District 

U tw a and mqmred about the check but was unable to find 

Af. i 7 » ^ j that witness again saw Mr. Fant regarding the matter and 
Mr. k ant promised witness to get the check back. 

thereupon the witness offered to prove that he had mid tim 
amount of the check in full, after November 24, 1919, together with 
he costs of protest, which offer the Court rejected, and an exception 
as noted, thereupon the following occurred: ^ 

“ Q ao 2 \ nd . afte . r I 0 " and Mr. Fant made a search for the check 
-ay to give it back to you, about when was that? A That was 
along in January. ltU " as 

“Q. In 1920? A. In 1920 

arssr r *rxs 1922> *■™“"» 

“Mr. Emerson: I object. 

The Court: Ihe objection is sustained. 


BEVERDY J. CLAGETT VS. UNITED STATES. 

Mr. Hawken: My object in that, if your Honor please, is that 
it bears on the testimony and corroborates the testimony of the de¬ 
fendant that this check was to have been held for security, and 
then that, when this matter was completed, and the search for the 
check had been made to be turned back to him—it was the 
understanding and agreement—and they waited for more 

than two years before they took some action in the prem¬ 
ises- 1 

“Mr. Emerson (interrupting): I object to that statement, if your 
Honor please, and I ask the Court to instruct the jury to disregard 

‘ Mr. Hawken (interrupting): And he would not have waited that 
long for the indictment- 

“Mr. Emerson (continuing): —as not having anv bearing upon 
the transaction- * 1 

"Mr. Hawken (interrupting): It was before the Grand Jury_ 

‘Mr. Emerson (interrupting): I do not care when it was before 
the grand jury. 

C ? urt - ^ individuals have nothing to do with when 

4 1 J • ‘i* t . A man might complain to 

the grand jury and the indictment may not be found for three years 
JNobody knows. 

“Mr. Hawken: An exception. 

“The Court: Yes. 

M hereupon the following occurred: 

“Q. Did you have any other transactions with Mr. Fant later 9 
A. les, sir. 

“Mr. Emerson: I object. 

“Mr. Hawken: If your Honor please, my object in all of this is 
o show that another transaction took place between them, and that 

then Mr. Fant became angry with Mr. Claggett, and that that is the 
animus of this transaction. 

“The Court: It makes no difference what the animus of it was 

unless you can show that there is some bias_ 

17 Hawken: That is what is actuating this man. 

f , ? . ourt : If he can show that to affect the credibility 

?/ complaining witness, that there was trouble between him and 
the defendant, that can be shown without going into details. 

Mr. Hawken: Did another business transaction take place in¬ 
volving over two hundred dollars? A. Yes, sir 1 

“Q. Later than this? A. Later than this.’ Mr. Fant_ 

“Af 1 ** Hraerson: Wait a moment. I object to it. 

Hawken: It is answering my question. 

I he Court: In order that you may not misunderstand me Mr 
Hawken. we cannot review all the other business transactions and 
>ou know generally the lines within which you have got to keen 
m order to show bias against the witness. " ^ 

Mr. Hawken: If your Honor will just listen to the question. 
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“By Mr. Hawken: 

Q. A.ow answer these questions yes or no Dirl t? , . n 
you, about September of last year that »nlL ^ d -j F? nt teli 

“Mr. Emerson: Answer the question. 

A. A es, sir, he positively did.” 

ofWmbT’l°c,% C T f a ™ nation - admitted that on the 2oth day 
oi i\o\ember, 1913, he had been convicted in the Polio l f 

false pretenses, and that on December 24 1913 he J, i l • rt of 
18 

nf rT * 1J14 e llad been convicted in the Poliop Cnurt 

the ditoTS" K “ h ” 

Kiri's ;^'£s 1™ 

tt&rtf -™ *» s “ it i“«a; 

threatened io pr.eeeute^him ^ pr0secu(e ll1 '"' A - No, sir, I never 

chock l5r“h^l“f «-*"ere to hold the 
standing in the world. * ’ 101 ° " ai5 not an ^ suc h under- 

‘‘Cross-examination. 

“By Mr. Hawken: 

“Q. This check was given in November Novemher 9 J iom 
when did you appear before the grand jury? ber - 4 > lf,10 > and 

“Mr. Emerson: I object, 

tt' 0U f t: Objection sustained. 

Mr. Hawken: Exception. 

“By Mr. Hawken: 

and^nMke'a”compia'int^against 1 th^s S man attorne ^ or ,0 any official 

“Mr. Emerson: I object. 

u T} le £ ouv } ’ Objection sustained. 

Mr. Hawken: Exception. 
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19 Evidence was offered in rebuttal by the records of Police 
Court and Detective Sergeant Patrick O’Brien to prove that 
defendant bad l>cen convicted of False Pretenses on January 14, 1914 
i 11 the Police Court, on complaint of Nathan Sickles. 

Pile foregoing is all the evidence given at the trial material to the 
exceptions noted. \\ hereupon the case was argued to the jury by 
counsel for the respective parties. 

During the course of the argument on behalf of the defendant, 
counsel stated that if the complaining witness had been swindled out 
of $75 in November, 1919, it was highly improbable that he would 
two months later have a business dealing with the defendant involv¬ 
es o\er two hundred dollars. \\ hereupon the court of its owti mo¬ 
tion stopped defendant s counsel and told him that was not proper 
argument and instructed the jury to disregard the statement, stat¬ 
ing that the question had been allowed to be asked only for the pur¬ 
pose of showing bias on the part of the complaining witness. Where¬ 
upon defendant’s counsel told the court that he thought it was a mat¬ 
ter of great importance to the interest of the defendant that he be 
permitted to comment on the fact that the transaction involving two 
hundred dollars was had between the defendant and the complain¬ 
ing witness two months after the alleged swindling, as it was not 
within the range of human probability that a man who had been 
swindled out of $75 would have a two hundred business dealing two 
months later with the same man, and that testimony being in the 
case that such a transaction had been had, that counsel clearly had 
the right to comment on that fact to the jury. Whereupon the court 
denied counsel the right to make such argument and told the jury to 
disregard the argument of counsel thereon, to which action of the 
court the defendant noted an exception, which was allowed. 

Whereupon the court charged the jury as follows: 

“ 1 he Court: I think it is necessary for me in this case to 
clear up one or two things, if I am capable of doing it. 1 do 
not know what is in your mind about what has been going on. 

I will first take up this matter of these convictions. The defendant 
here has testified on the stand that he had been convicted—do not 
forget that word—that he had been convicted twice or three times of 
some crime. It makes no difference in the world so far as anvthing 
is concerned that has to do with this case, whether lie pleaded guiltv 
and thus had a judgment entered against him or whether lie was 
tried by the judge and had a judgment entered against him. The 
law' knows a conviction as only one thing and always knows a con¬ 
viction as only one thing, and that is guilt, whether it comes after a 
plea of guilty or whether it comes after a finding bv a jury. So far 
as this case is concerned before you, this defendant testified that he 
was convicted three times or twice of a crime. He denied that he 
was convicted on another occasion of another crime and evidence has 
been brought here to the effect that he was. If you believe that he 
was the same Claggett who was convicted of the same crime in con¬ 
nection with the same transaction with the witness Sickle, if vou be¬ 
lieve that beyond a reasonable doubt, then he stands before "you as 
one who stands convicted the number of times he admitted he w T as 
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ttcrimr ‘S] 1 t„M n ! ed i le f "' aS ' v IIe is not here bein g tried for 

f. KA teiarss, it 

theretad 'Lpo ^ tim ( ° ny by tbe defend “t in the case to the effect 

B t k URS£? 

^ ?,v' *- 

1 °^y . s defendant stands here accused, in brief of having nh. 
tamed money from the complaining witness by false pretenses 
22 n that he borrowed this seventy-five dollars and „ exchange 
for it gave a check to Mr. Fant intending to defraud Mr Fan? 
r » seventy-five dollars in this transaction, representing to him 

l a ‘ tbe Ch f, Ck r was . ; a g° od ‘‘heck and that when panted at Z 
bank it would be paid out of funds that were there in the bank * Mr 

Fant took that check and loaned his money believing that those 
representations were true, but they were not true. H e failed to get 

X ,l “ ■" » f " »■» <■»"« 

reasonable doubt, then you shall find the defendant guiltv• but i you 

about it, then you should find the defendant no? 
g “.A’, a " d °f course lie is presumed to be innocent until you are 
satisfied beyond a reasonable doubt that he is guiltv 

I hardly need to comment upon whatever difference there mfeht 
be, is, or would be in any case between giving a man a cheek Sr 
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money loaned, representing that the check was good, that it would be 
paid, and giving him a check for money loaned and saying “Hold 
that check and I will make it good to you on Saturday.” Those are 
the respective claims in the case, that he gave the check as a per¬ 
fectly good check for the money loaned. The defendants claims is 
that it was merely taken as the defendant says it was taken. 

‘‘There is one thing that I should refer to, in the absence of a wit¬ 
ness. It was argued on behalf of the defendant that if the son of 
Mr. Fant were here he might testify. You will have to take your 
own recollection as to the testimony in this case as to whether 

23 the son was present at the time of the transaction, or whether 
the witness merely said that he borrowed the sum of twenty 

dollars from him in order to complete the transaction. Of course 
if the son was present and within hearing of the transaction and were 
here at this time he could testify to it, and of course if he was not 
present at the time and were here he could not testify to it. You 
mav take whatever position you please in reaching a verdict in re¬ 
gard to that. 

“Mr. Hawken: I wish to except in the first place, to what your 
Honor said in reference to convictions and your Honor’s statement 
as to whether they should believe a man who had been convicted or 
not, because I think your Honor has unduly emphasized the con¬ 
victions. 

“The Court: I was simply saying what the law was in regard to it. 

“Mr. Hawken: 1 except to that part of vour charge which limits 
this jury to a consideration of the evidence with reference to the 
two hundred dollar transaction in the way that your Honor put the 
limitation upon it, and the limitation of the whole situation with 
reference to your Honor’s suggesting to the jury that they could de¬ 
termine for themselves as to whether the evidence showed whether 
the son was there or absent, when the evidence in the case on the part 
of Mr. Fant was that the defendant came there to him and his son. 

“The Court: The jury will have to remember that. I simply say 
that whatever the evidence in that respect is, it is for the jury to re¬ 
member, and if the son was there, why, then, I say they do what they 
please with the evidence, and if he was not there, of course 

24 it would have nothing to do with this case.” 

Thereupon the jury retired to consider of their verdict. 

And now the defendant prays the Court to sign this bill of excep¬ 
tions, and the same is accordingly sone, now for then, and made a 
part of the record of this case, on this 29th day of July, 1922. 

WALTER I. McOOY, 

Chief Justice. 
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